Attachment G

New York State Energy Research and Development Authority
(“NYSERDA”)

SAMPLE AGREEMENT

1. Agreement Number:
2. Contractor:

3. Project Director:

4. Effective Date:

5. Total Amount of Award:

6. Project Period:
7. Commitment Terms and Conditi

This Agreement consists of this form ing documents:

8. ACCEPTANCE.
UNLE

SHALL NOT BECOME EFFECTIVE
YSERDA.

[CO NEW YORK STATE ENERGY
RESEARCH AND
DEVELOPMENT AUTHORITY
Signature: Signature:
Jeffrey J. Pitkin
Name Treasurer

Title




STATE OF )

) SS.
COUNTY OF )
On the day of in the year , before me, the undersigned,

a Notary Public in and for said State, personally appeared

personally known to me or proved to me on the basis of satis

to me that he/she/they executed the same in his/her/th
his/her/their signature(s) on the instrumen ; son upon behalf

of which the individual(s) acted, exeguted

Notary Public




Exhibit A
Statement of Work

To be developed.
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Addendum A
Confidential Information

Pursuant to this Agreement, (“Contractor” or “you”) provide
services to the New York State Energy Research and Development Authority
(NYSERDA” or “we”), as specified in Exhibit A, Statement of Work (the “Project”). In
conjunction with your performance of the Project NYSERDA furnishes you with certain
information concerning the Project that is either non-public, confidential or proprietary in
nature (the “Information”). Exhibit B, Article VI1II of the Agreeme
handling of confidential or proprietary information. This Adden upplements Article

1. The Information will be kept confidential and will not,
prior written consent, be disclosed by you, your agents, em ors or

professional advisors, in any manner whats will not
be used by you, your agents, employees, cont visors other
than in connection with the Project. Yg rmation only to
your agents, employees, contractor, 0 need to know

the Information for that purpose & of the confidential
nature of the Information an writing to%e bound by the terms
and conditions of Exhibit B, is NYSERDA Agreement and this
Addendum.

2. You shall confor ork State Office of Cyber
Securlty Pollcy PO3- ' dments thereto, to maintain the

access to Information that is maintained in

measures shall include:

, Systems, Apps, Databases, i.e., role-based

Pention, i.e., anti-virus, anti-spyware, vulnerability
nts, penetration testing, audits;

ps, backups, and removable media;

f. Change Control to ensure that new and modified system software are
authorized, tested, and implemented accurately;

g. Security Event Logging/Monitoring that provides real time alerting of
security events

h. IDS, WS, Website Monitoring of websites for compromise indicators
which indicates website defacements, compromises or inappropriate
content (Application/Host/Network 1DS and IPS);




i.  Web Application scanning that is performed on code and application in
compliance with Open Web Application Security project (OWASP) and
SANS (SysAdmin, Audit, Network, and Security) Institute standards.

You will keep a record of the location of the Information. At the conclusion of the
Project, you will return to NYSERDA all the Information and/or provide proof to
NYSERDA that the Information was destroyed. You also agree to submit to an audit by
NYSERDA, or its representative, of your data security and destruction practices
pertaining to the Information during the contract term and for up to two years following
the expiration of the contract.

N
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EXHIBIT B
GENERAL CONTRACT PROVISIONS, TERMS AND CONDITIONS
Article |
Definitions
Section 1.01. Definitions. Unless the context otherwise requires, the terms
defined below shall have, for all purposes of this Agreement, the resg@stive meanings set

forth below, the following definitions to be equally applicable to the singular and
plural forms of any of the terms defined.

(@) General Definitions:

Agreement: This Agreement shall consist 0 ipdnoted
thereon, all of which are made a part hereof as if set

Budget: The Budget set forth at E

Cash-based Expenses: Thos To,. Ontractor that shall be settled in

cash.

ation regardless of form or characteristic
ment, that is specified to be compiled
ivered under this Agreement, or that is actually

pport, provided that such information is not generally known or
available frorp othe rces without obligation concerning their confidentiality; has not
been made a¥ Poy the owner to others without obligation concerning its
confidentiality; and is not already available to NYSERDA without obligation concerning
its confidentiality. Under no circumstances shall any information included in the Final
Report delivered by Contractor pursuant to Exhibit A, Statement of Work, if applicable,
be considered Proprietary Information.

Person: An individual, a corporation, an association or partnership, an
organization, a business or a government or political subdivision thereof, or any
governmental agency or instrumentality.




Responsible: Responsible or Responsibility means the financial ability, legal
capacity, integrity and past performance of Contractor and as such terms have been
interpreted relative to public procurements. See NYS Finance Law § 163(1)(c).

Statement of Work: The Statement of Work attached hereto as Exhibit A.

Subcontract: An agreement for the performance of Work by a Subcontractor,
including any purchase order for the procurement of permanent equipment or expendable
supplies in connection with the Work.

ectly for or on

Subcontractor: A person who performs Work directly or |
[ ntractor)

cribed in the Statement of Work,

o is Agreement. The Contractor shall
perform the Work i accordan L aYkent professional standards and with the

o N wice of work of the type described in the
furnish such personnel and shall procure such

. Itis understood and agreed that the Project
Page One of this Agreement shall be responsible for the
onduct of the Work on behalf of the Contractor and that the

: B¢ of Project Director by the Contractor shall be subject to the prior
written approval of NYSERDA. Such approval shall not be unreasonably withheld, and,
in the event that notice of approval or disapproval is not received by the Contractor
within thirty (30) days after receipt of request for approval by NYSERDA, the requested
change in Project Director shall be considered approved. In the event that NYSERDA
requires additional time for considering approval, NYSERDA shall notify the Contractor
within thirty (30) days of receipt of the request for approval that additional time is
required and shall specify the additional amount of time necessary up to thirty (30) days.




Section 2.03. Title to Equipment. Title shall vest in the Contractor to all
equipment purchased hereunder.

Article 11
Deliverables

Section 3.01. Deliverables. All deliverables shall be provided in accordance with
the Exhibit A, Statement of Work.

Article IV

Payment

Agreement and as compensation for the performan
therewith, NYSERDA shall pay administrative fees,
for loan principal and incentive payments, sujd
contained herein, including, without limitgjd
attached hereto as Exhibit D, payment
forth in Exhibit A, Statement of Wor,

set forth in accordance with the
ork, the Contractor may submit
sufficient to demonstrate completion,
unts corresponding to the amounts

k, including evidence of the Contractor’s cost

Invoicing: Subjec
Pricing Sheet set forth in E

The Contractor may submit invoices for payment once each month for the NYSERDA
payments that were completed during such month and for associated administrative fees.
Invoices shall be addressed to NYSERDA, “Attention: Accounts Payable”. Such
invoices shall make reference to the Agreement number shown on the upper left hand
corner of page one of the Agreement. In accordance with and subject to the provisions of
NYSERDA'’s Prompt Payment Policy Statement attached hereto as Exhibit D,
NYSERDA shall pay to the Contractor, within the prescribed time after receipt of an
invoice for payment, the amount so requested, unless NYSERDA should determine that



mailto:invoices@nyserda.ny.gov

any such payment or any part thereof is otherwise not properly payable pursuant to the
terms of the Agreement. In such case, the Contractor shall be notified by NYSERDA in
accordance with Section 5.04

Section 4.03. Final Payment. Upon final acceptance by NYSERDA of all
deliverables contained in Exhibit A, Statement of Work, pursuant to Section 6.02 hereof,
the Contractor shall submit an invoice for final payment with respect to the Work,
together with such supporting information and documentation as, and in such form as,
NYSERDA may require. All invoices for final payment hereunder must, under any and
all circumstances, be received by NYSERDA within six (6) months jdowing

the provisions of NYSERDA'’s Prompt Payment Policy State ereto as
Exhibit D, NYSERDA shall pay to the Contractor within the i
of such invoice for final payment, the total amount payable purs
hereof, less all progress payments/milestone payments previously
with respect thereto and subject to the maximum co 4.06
hereof.

payrolls, time records, expense tracting efforts and other documentation
evidencing, or in ontractor’s performance under this
Agreement.

shall not be liable for any costs or expenses in excess of
Contractor in the performance and completion of the Work.

reasonable ti Ing the term of this Agreement and for the maintenance period set
forth in Section 4.05 hereof to inspect and audit any and all books, accounts and records
related to this Agreement or reasonably necessary to the performance of an audit at the
office or offices of the Contractor where they are then being kept, maintained and
preserved pursuant to Section 4.05 hereof. Any payment made under the Agreement
shall be subject to retroactive reduction for amounts included therein which are found by
NYSERDA on the basis of any audit of the Contractor by NYSERDA, the State of New
York or an agency of the United States not to constitute an allowable charge or cost
hereunder.




Article V

Assignments, Subcontracts and Performance

Section 5.01. General Restrictions. Except as specifically provided otherwise in
this Article, the assignment, transfer, conveyance, subcontracting or other disposal of this
Agreement or any of the Contractor’s rights, obligations, interests or responsibilities
hereunder, in whole or in part, without the express consent in writing of NYSERDA shall
be void and of no effect as to NYSERDA.

the Contractor in the Contractor‘s original proposal;
order for equipment, supplies or materials from a sin

where a subcontractor or supplier specifi
substantial portion of the Work and |
Fent that a competitive bidding or
multi-source price review is not feasi tor shall document an explanation

process by which a subco by making a record summarizing
the nature and scope of the es or materials sought, the name of
each person or orggpization SUDRgALi uested to submit, a bid or proposal, the

e subcontractor or supplier. An

e source selection must identify why the work,

awabcontractor or supplier, and those set forth in Exhibit C to
w, and all other provisions now or hereafter required by law to be
contained thegein. Subcontract shall make express reference to this Agreement, and
shall state th event of any conflict or inconsistency between any Subcontract and
this Agreement, the terms and conditions of this Agreement shall control as between
Subcontractor and Contractor. If this Agreement includes a provision requiring
Contractor to make Payments to NYSERDA for the Sale or Licensing of a Product, each
Subcontract shall include the provisions of Section 8.02, suitably modified to identify the
parties. The Contractor shall submit to NYSERDA'’s Contract Administrator for review
and written approval any subcontract(s) specified in the Statement of Work as requiring
NYSERDA approval, including any replacements thereof.




Section 5.03. Performance. The Contractor shall promptly and diligently comply
with its obligations under each Subcontract and shall take no action that would impair its
rights thereunder. The Contractor shall take no action, and shall take all reasonable steps
to prevent its Subcontractors from taking any action, that would impair NYSERDA'’s
rights under this Agreement. The Contractor shall not assign, cancel or terminate any
Subcontract without the prior written approval of NYSERDA'’s Contract Administrator as
long as this Agreement remains in effect. Such approval shall not be unreasonably
withheld and, in the event that notice of approval or disapproval is not received by the
Contractor within thirty days after receipt of request for approval by NYSERDA, the
requested assignment, cancellation, or termination of the Subcontra all be considered
approved by NYSERDA. In the event that NYSERDA requwes onal time for
considering approval, NYSERDA shall notify the Contractor thirty &0) days of
receipt of the request for approval that additional time is requ
additional amount of time necessary up to sixty (60) days.

Article VI

Schedule; Accep

Statement of Work. The draft and aII deliverables shall be submitted by
the dates specified in the Exhibit A : derstood and agreed that the
delivery of the draft and fingl versions i bles by the Contractor shall occur

Statement of Work?

Force Majeure

01, ajeure. Neither party hereto shall be liable for any failure
or delay nce of its respective obligations hereunder if and to the extent

of such party; ng, without limitation, acts of God or the public enemy,
expropriation or confiscation of land or facilities, compliance with any law, order or
request of any Federal, State, municipal or local governmental authority, acts of war,
rebellion or sabotage or damage resulting therefrom, fires, floods, storms, explosions,
accidents, riots, strikes, or the delay or failure to perform by any Subcontractor by reason
of any cause or circumstance beyond the reasonable control of such Subcontractor.

Article VIII




Rights in Information; Confidentiality

Section 8.01. Rights in Contract and Proprietary Information.

(@) All Contract Information shall be the property of NYSERDA. The Contractor
shall not use Contract Information for any purpose other than to implement its obligations
under this Agreement.

(b) All Proprietary Information shall be the property of Contractor.

(c) The use, public performance, reproduction, distributio odification of any

nd will not

given by NYSERDA, unless another use
approval of the NYSERDA Project
performance of the Work under thi
personal information as that term is
Officers Law. Contractor agrees not t
of NYSERDA.

Pntractor may come into possession of
hon 92 of the New York State Public

t or application, if any, submitted to NYSERDA in order to
ere, to the best of Contractor’s knowledge, complete, true and

(b) as of the Effective Date, it is financially and technically qualified to perform
the Work, and is qualified to do business and is in good standing in all jurisdictions
necessary for Contractor to perform its obligations under this Agreement;

(c) itis familiar with and will comply with all general and special Federal, State,
municipal and local laws, ordinances and regulations, if any, that may in any way affect
the performance of this Agreement;




(d) the design, supervision and workmanship furnished with respect to
performance of the Work shall be in accordance with sound and currently accepted
scientific standards and engineering practices;

(e) all materials, equipment and workmanship furnished by it and by
Subcontractors in performance of the Work or any portion thereof shall be free of defects
in design, material and workmanship, and all such materials and equipment shall be of
first-class quality, shall conform with all applicable codes, specifications, standards and
ordinances and shall have service lives and maintenance characteristics suitable for their
intended purposes in accordance with sound and currently accepted ntific standards
and engineering practices;

(F) neither the Contractor nor any of its employees, a
servants has actual knowledge of any patent issued under the la nited Siates or

Work or any part thereof infringes any patent or ot er right
of any Person;

(h) it has no actual knowledg ation or document or statement
furnished by the Contractor jn connect eement contains any untrue
statement of a material fa i erial’ract necessary to make the
statement not misleading, a
adversely affect the Work;

onably anticipated indirect costs during the term of the Agreement
and calculated consistent with generally accepted accounting principles.

(J) Contractor shall at all times during the Agreement term remain Responsible,
and Contractor agrees, if requested by NYSERDA, to present evidence of its continuing

Ihttp://www.nyserda.ny.gov/About/Board-Governance.aspx
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legal authority to do business in New York State, integrity, experience, ability, prior
performance, and organizational and financial capacity.

Article X

Indemnification

Section 10.01. Indemnification. The Contractor shall protect, indemnify and hold
harmless NYSERDA and the State of New York from and against all liabilities, losses,
claims, damages, judgments, penalties, causes of action, costs and e ses (including,
without limitation, attorneys’ fees and expenses) imposed upon o rred by or asserted
against NYSERDA or the State of New York resulting from, ad
Contractor’s or its Subcontractors’ performance of this Agree : gations of
the Contractor under this Article shall survive any expiration or i i
Agreement, and shall not be limited by any enumeration herein of

coverage.
Section 11.01. Maintenanc g olicy Provisions. The Contractor, at
no additional direct cost to NYSERD ~ NN Or cause to be maintained
g types and in the amounts
specified in the Section he surance. All such insurance shall be

Wrance required under Section 11.02(b),
A the State of New York and the Contractor as

. Types of Insurance. The types and amounts of insurance required
to be maintained under this Article are as follows:

(@) Commercial general liability insurance for bodily injury liability, including
death, and property damage liability, incurred in connection with the performance of this
Agreement, with minimum limits of $1,000,000 in respect of claims arising out of
personal injury or sickness or death of any one person, $1,000,000 in respect of claims
arising out of personal injury, sickness or death in any one accident or disaster, and




$1,000,000 in respect of claims arising out of property damage in any one accident or
disaster; and

(b) Workers Compensation, Employers Liability, and Disability Benefits as
required by New York State.

Section 11.03. Delivery of Policies; Insurance Certificates. Prior to commencing

the Work, the Contractor shall deliver to NYSERDA certificates of insurance issued by
the respective msurers mdrcatrng the Agreement number thereon evrdencrng the

(@ NYSERDA ma ) ity Order to the Contractor, require the
Contractor to stop gll or any pa called for by this Agreement for a period of
up to ninety (90) (g8
any further period t
identified as a Stop
Order omply with its terms and take all reasonable steps
e of costs allocable to the Work covered by the Order during
consistent with public health and safety. Within a period of
Work Order is delivered to the Contractor, or within any
to which the parties shall have agreed, NYSERDA shall either:

by written notice to the Contractor, cancel the Stop Work Order,
which shall be effective as provided in such cancellation notice, or if not
specified therein, upon receipt by the Contractor, or

(i) terminate the Work covered by such order as provided in the
Termination Section of this Agreement.

(b) If a Stop Work Order issued under this Section is cancelled or the period of
the Order or any extension thereof expires, the Contractor shall resume Work. An

10



equitable adjustment shall be made in the delivery schedule, the estimated cost, the fee, if
any, or a combination thereof, and in any other provisions of the Agreement that may be
affected, and the Agreement shall be modified in writing accordingly, if:

Q) the Stop Work Order results in an increase in the time required for,
or in the Contractor’s cost properly allocable to, the performance of any
part of this Agreement, and

(i) the Contractor asserts a claim for such adjustments within 30 days
after the end of the period of Work stoppage; providegfiat, if NYSERDA
decides the facts justify such action, NYSERDA eceive and act upon
any such claim asserted at any time prior to fin ment yggder this
Agreement.

terminated, the reasonable costs resulting from the
equitable adjustment or otherwise.

(d) Notwithstanding the provision
payable by NYSERDA to the Contracto
increased or deemed to be increased

ten (10) days prior written notice to
the Contractor. In guch event, e paid to the Contractor for Work
' ffective date of termination in accordance

DA, through termination of subcontracts containing
ticles VIII, 1X, and X shall survive any termination of this
Agreement, XVI1 shall survive until the payment obligations pursuant to
Article VIII n met.

(b) NYSERDA specifically reserves the right to terminate this agreement in the
event that the certification filed by the Contractor in accordance with State Finance Law
Sections 139-j and 139-k is found to have been intentionally false or intentionally
incomplete, or that the certification filed by the Contractor in accordance with New York
State Tax Law Section 5-a is found to have been intentionally false when made.
Terminations under this subsection (b) will be effective upon Notice.

11



(c) Nothing in this Article shall preclude the Contractor from continuing to carry
out the Work called for by the Agreement after receipt of a Stop Work Order or
termination notice at its own election, provided that, if the Contractor so elects: (i) any
such continuing Work after receipt of the Stop Work Order or termination notice shall be
deemed not to be Work pursuant to the Agreement, and (ii) NYSERDA shall have no
liability to the Contractor for any costs of the Work continuing after receipt of the Stop
Work Order or termination notice.

12.03 Suspension or Termination for Non-Responsibilit

(a) Suspension. NYSERDA, in its sole discretion, re
any or all activities under this Agreement, at any time, when it jan that

K officials or staff, this Agreement
may be terminated by NYSERDA at ’s expense where the Contractor is
determined by NYSERDA to be non-

complete the contractual r; entsi may deem advisable and pursue

dent Contractor

pendent Contractor. (a) The status of the Contractor under

of an independent contractor and not that of an agent, and in
the Contractor, the Subcontractors, and their respective

es, representatives and servants, including the Project Director,
the term of this Agreement conduct themselves in a manner
consistent tatus and by reason of this Agreement shall neither hold themselves
out as, nor claim to be acting in the capacity of, officers, employees, agents,
representatives or servants of NYSERDA nor make any claim, demand or application for
any right or privilege applicable to NYSERDA, including, without limitation, vicarious
liability, professional liability coverage or indemnification, rights or privileges derived
from workers’ compensation coverage, unemployment insurance benefits, social security
coverage and retirement membership or credit. It is understood and agreed that the
personnel furnished by Contractor to perform the Work shall be Contractor’s employee(s)
or agent(s), and under no circumstances are such employee(s) to be considered

12



NYSERDA’s employee(s) or agent(s), and shall remain the employees of Contractor,
except to the extent required by section 414(n) of the Internal Revenue Code.

(b) Contractor expressly acknowledges NYSERDA'’s need to be advised, on an
immediate basis, of the existence of any claim or event that might result in a claim or
claims against NYSERDA, Contractor and/or Contractor’s personnel by virtue of any act
or omission on the part of NYSERDA or its employees. Accordingly, Contractor
expressly covenants and agrees to notify NYSERDA of any such claim or event,
including but not limited to, requests for accommodation and allegations of harassment
and/or discrimination, immediately upon contractor’s discovery of t me, and to fully
and honestly cooperate with NYSERDA in its efforts to investig d/or address such
claims or events, including but not limited to, complying with
NYSERDA for disclosure of information concerning such cla
event that this Agreement should terminate for any reason.

Article X1V

Compliance witj

Section 14.01. Laws of the State Por shall comply with
all of the requirements set forth in Exgi

contained herein, and if, thr or otherwise, any such provision is

i AN in correct form, this Agreement shall,

e Contractor, promptly be amended so as
te of New York with respect to the inclusion in

nd nothing contained in such Article, Exhibit and
ed to modify the obligations of the Contractor to comply with

Article XV

Notices, Entire Agreement, Amendment, Counterparts

Section 15.01. Notices.

(@) All notices, requests, consents, approvals and other communications which
may or are required to be given by either party to the other under this Agreement shall be
in writing and shall be transmitted either:

13



() via certified or registered United States mail, return receipt
requested;

(i) by facsimile transmission;

(iii) by personal delivery;

(iv) by expedited delivery service; or

(v) by e-mail, return receipt requested.

Such notices shall be addressed as follows, or to such diff: addresses as the
parties may from time-to-time designate as set forth in paragr belo

NYSERDA

Name: Cheryl M. Glanton
Title: Director of Contract Management
Address: 17 Columbia Circle, Albany,
Facsimile Number: (518) 862-1091
E-Mail Address: Cheryl.Glantong
Personal Delivery: Reception, desk

[Contractor Name]
Name:
Title:
Address:
Facsimile Number:

e date of first attempted delivery at the address and in the
in the case of facsimile transmission or email, upon receipt.

y, from time to time, specify any new or different address in the
dress for purpose of receiving notice under this Agreement by

parties agree to mutually designate individuals as their respective representatives for the
purposes of receiving notices under this Agreement. Additional individuals may be
designated in writing by the parties for purposes of implementation and
administration/billing, resolving issues and problems and/or for dispute resolution.

Section 15.02. Entire Agreement; Amendment. This Agreement embodies the
entire agreement and understanding between NYSERDA and the Contractor and
supersedes all prior agreements and understandings relating to the subject matter hereof.
Except as otherwise expressly provided for herein, this Agreement may be changed,

14
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waived, discharged or terminated only by an instrument in writing, signed by the party
against which enforcement of such change, waiver, discharge or termination is sought.

Section 15.03. Counterparts. This Agreement may be executed in counterparts
each of which shall be deemed an original, but all of which taken together shall constitute
one and the same instrument.

Article XVI

Publicity

Section 16.01. Publicity.

Communications regarding any media i
discussed.

funding participatiqn in the Pr tate that “NYSERDA has not reviewed the
information contafgeaQaaLein, an i expressed in this report do not necessarily
reflect those of N

wording of s It can be approved in advance by NYSERDA, and, after initial
approval, such credit may be used in subsequent promotional materials or advertisements
without additional approvals for the credit, provided, however, that all such promotional
materials or advertisements shall be submitted to NYSERDA prior to use for review, as
stated above. Such approvals shall not be unreasonably withheld, and, in the event that
notice of approval or disapproval is not received by the Contractor within thirty days after
receipt of request for approval, the promotional materials or advertisement shall be
considered approved. In the event that NYSERDA requires additional time for
considering approval, NYSERDA shall notify the Contractor within thirty days of receipt

15



of the request for approval that additional time is required and shall specify the additional
amount of time necessary up to 180 days. If NYSERDA and the Contractor do not agree
on the wording of such credit in connection with such materials, the Contractor may use
such materials, but agrees not to include such credit.

EXHIBIT C
REVISED 5/12

STANDARD TERMS AND CONDITIONS

The parties to the Agreement agree clauses which are
hereby made a part of the Agreemenjg

1. NON-DISCRIMINATION K S. To the extent required by Acrticle
15 of the Executive Law (algo known Rah Sk hhts Law) and all other State and

discriminate against any em|s : ant T8Pemployment because of race, creed,
igi i N age, disability, genetic predisposition or

itizen who is qualified and available to perform the work;
st or intimidate any employee hired for the performance of work
under this A If this is a building service Agreement as defined in Section 230
of the Labor en, in accordance with Section 239 thereof, Contractor agrees that
neither it nor its subcontractors shall, by reason of race, creed, color, national origin, age,
sex or disability: (a) discriminate in hiring against any New York State citizen who is
qualified and available to perform the work; or (b) discriminate against or intimidate any
employee hired for the performance of work under this contract. Contractor is subject to
fines of $50.00 per person per day for any violation of Section 220-e or Section 239 as
well as possible termination of this Agreement and forfeiture of all moneys due
hereunder for a second subsequent violation.

16



2. WAGE AND HOURS PROVISIONS. If this is a public work Agreement
covered by Article 8 of the Labor Law or a building service Agreement covered by
Avrticle 9 thereof, neither Contractor’s employees nor the employees of its subcontractors
may be required or permitted to work more than the number of hours or days stated in
said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing
wage and supplement schedules issued by the State Labor Department. Furthermore,
Contractor and its subcontractors must pay at least the prevailing wage rate and pay or
provide the prevailing supplements, including the premium rates for overtime pay, as
determined by the State Labor Department in accordance with the Labor Law.
Additionally, effective April 28, 2008, if this is a public work contr overed by Article
8 of the Labor Law, the Contractor understands and agrees that t ng of payrolls in a
manner consistent with Subdivision 3-a of Section 220 of the | be a
condition precedent to payment by NYSERDA of any NYSE
and owing for work done upon the project.

further warrants that, at the time Contrag
responsible person executed and deli

4.
boycott in violati s inistration Act of 1979 (50 USC App.
Sections 2401 et seX | eunder. If such Contractor, or any of the

Agreement, amendment or modification thereto shall be
. Whe Contractor shall so notify NYSERDA within five (5)
nviction, determination or disposition of appeal. (See and

5. SET-OFF RIGHTS. NYSERDA shall have all of its common law and statutory
rights of set-off. These rights shall include, but not be limited to, NYSERDA'’s option to
withhold for the purposes of set-off any moneys due to the Contractor under this
Agreement up to any amounts due and owing to NYSERDA with regard to this
Agreement, any other Agreement, including any Agreement for a term commencing prior
to the term of this Agreement, plus any amounts due and owing to NYSERDA for any
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other reason including, without limitation, tax delinquencies, fee delinquencies or
monetary penalties relative thereto.

6. PROPRIETARY INFORMATION. Notwithstanding any provisions to the
contrary in the Agreement, Contractor and NYSERDA acknowledge and agree that all
information, in any format, submitted to NYSERDA shall be subject to and treated in
accordance with the NYS Freedom of Information Law (“FOIL,” Public Officers Law,
Article 6). Pursuant to FOIL, NYSERDA is required to make available to the public,
upon request, records or portions thereof which it possesses, unless that information is

non-proprietary format. FOIL does provide that NYSERDA
or portions thereof that “are trade secrets or are submitted to

proprietary and/or confidential trade secret,
label the information “confidential” or “prg
marking such information, Contractor re
potential specific commercial or co
Without limitation, information wil
or has been (i) generally known or a
concerning its confidentiality; (ii

ed confidential or proprietary if it is
er sources without obligation

obligation concerning its co We nt of a FOIL request, it is
NYSERDA'’s policy to consid rked above pursuant to the trade secret
exemption proced{@gs Codes Rules & Regulations § 501.6 and
any other applicabl§ga owever, NYSERDA cannot guarantee the
confidentiality of an

, can be found at the website for the Committee on
.dos.ny.gov/about/foil2.html) and NYSERDA'’s
www.nyserda.ny.gov/About/New-Y ork-State-

. INFORMATION AND PRIVACY NOTIFICATION. (a)
FEDERAL EW® ER IDENTIFICATION NUMBER and/or FEDERAL SOCIAL
SECURITY NUMBER. As a condition to NYSERDA'’s obligation to pay any invoices
submitted by Contractor pursuant to this Agreement, Contractor shall provide to
NYSERDA its Federal employer identification number or Federal social security number,
or both such numbers when the Contractor has both such numbers. Where the Contractor
does not have such number or numbers, the Contractor must give the reason or reasons
why the payee does not have such number or numbers.
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(b) PRIVACY NOTIFICATION. The authority to request the above personal
information from a seller of goods or services or a lessor of real or personal property, and
the authority to maintain such information, is found in Section 5 of the State Tax Law.
Disclosure of this information by Contractor to the State is mandatory. The principal
purpose for which the information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent in filing tax returns or may
have understated their tax liabilities and to generally identify persons affected by the
taxes administered by the Commissioner of Taxation and Finance. The information will
be used for tax administration purposes and for any other purpose authorized by law.

8. CONFLICTING TERMS. In the event of a conflict betw, e terms of the

statutorily required) without the NYSER
heard in a court of competent jurisdigi

11. SERVICE OF PROCESS.
State Civil Practice Law ang Rules ("
process upon it by registe rtifie eceipt requested. Service
hereunder shall be complete | receipt of process or upon
NYSERDA'’s recei he United States Postal Service as refused

every change of add
to the last known ad \ ficent. Contractor will have thirty (30) calendar
days afig ice heré ete in which to respond.

bf any allegation previously unknown to it that the
principals is under indictment for a felony, or has been, within
five (5) yeargprior bmission of the Contractor’s proposal to NYSERDA, convicted
of a felony, U8 laws of the United States or Territory of the United States, then
NYSERDA may exercise its stop work right under this Agreement. If subsequent to the
effectiveness of this Agreement, NYSERDA comes to know of the fact, previously
unknown to it, that Contractor or any of its principals is under such indictment or has
been so convicted, then NYSERDA may exercise its right to terminate this Agreement.
If the Contractor knowingly withheld information about such an indictment or conviction,
NYSERDA may declare the Agreement null and void and may seek legal remedies
against the Contractor and its principals. The Contractor or its principals may also be
subject to penalties for any violation of law which may apply in the particular
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circumstances. For a Contractor which is an association, partnership, corporation, or
other organization, the provisions of this paragraph apply to any such indictment or
conviction of the organization itself or any of its officers, partners, or directors or
members of any similar governing body, as applicable.

13. PERMITS. Itis the responsibility of the Contractor to acquire and maintain, at
its own cost, any and all permits, licenses, easements, waivers and permissions of every
nature necessary to perform the work.

Contractor certifies and warrants that all wood products to be use er this Agreement
isians of State

Finance Law Section 165 (Use of Tropical Hardwoods), whic
use of tropical hardwoods, unless specifically exempted by NY

Division for Smal
625 Broadway

Albany, New York 12207
Telephone: 518-292-5200
Fax: 518-292-5803
http://www.empire.state.ny.us

The Omnibus Procurement Act of 1992 requires that by signing this Agreement,
Contractors certify that whenever the total amount is greater than $1 million:

20


http://www.esd.ny.gov/
http://www.empire.state.ny.us/

(a) The Contractor has made reasonable efforts to encourage the participation of
New York State Business Enterprises as suppliers and subcontractors, including certified
minority and women-owned business enterprises, on this project, and has retained the
documentation of these efforts to be provided upon request to the State;

(b) The Contractor has complied with the Federal Equal Opportunity Act of 1972
(P.L. 92-261), as amended;

(c) The Contractor agrees to make reasonable efforts to provide notification to New
York State residents of employment opportunities on this project thrgfgh listing any such
positions with the Job Service Division of the New York State D ent of Labor, or

bargaining contracts or agreements. The Contractor agrees to e efforts and
to provide said documentation to the State upon request; and

State in these efforts.

16. RECIPROCITY AND SANCT« Q1S are hereby

state or political subdivision that pe Prk State vendors, and if the goods or
services they offer will be substantia performed outside New York State,

obtain. NOTE: As of May 1 iminatory jurisdictions subject to this
provision includes the states o , Alaska, West Virginia, Wyoming,
Louisiana and Hat ent of Economic Development for a
current list of jurisOyg provision.

%V YORK STATE INFORMATION SECURITY
ATION ACT. Contractor shall comply with the provisions of
ption Security Breach and Notification Act (General Business
bchnology Law Section 208).

18. PR@QCU NT LOBBYING. To the extent this Agreement is a
“procuremen ct” as defined by State Finance Law Sections 139-j and 139-k, by
signing this Agreement the Contractor certifies and affirms that all disclosures made in
accordance with State Finance Law Sections 139-j and 139-k are complete, true and
accurate. In the event such certification is found to be intentionally false or intentionally
incomplete, NYSERDA may terminate the agreement by providing written notification to
the Contractor in accordance with the terms of the agreement.
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19. COMPLIANCE WITH TAX LAW SECTION 5-a. The following provisions
apply to Contractors that have entered into agreements in an amount exceeding $100,000
for the purchase of goods and services:

a) Before such agreement can take effect, the Contractor must have on file with the
New York State Department of Taxation and Finance a Contractor Certification
form (ST-220-TD).

b) Prior to entering into such an agreement, the Contractor is required to provide
NYSERDA with a completed Contractor Certification to Coyged Agency form
(Form ST-220-CA).

c) Prior to any renewal period (if applicable) under the a ontractor is
required to provide NYSERDA with a completed Form

Certifications referenced in paragraphs (b) and (c)
NYSERDA and made a part hereof and incorporated

NYSERDA reserves the right to terminate A s found that the
certification filed by the Contractor in a ) I on 5-a was false
when made.

20. IRANIAN ENERGY S MENT. In accordance with Section
2879-c of the Public Authorities Law, | ontract, each person and each

d in the case of a joint bid or
organization, under penalty of
elief that each person is not on the list

n 3 of Section 165-a of the State Finance

partnership each party there
perjury, that to the best of its
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EXHIBIT D
NYSERDA PROMPT PAYMENT POLICY STATEMENT

504.1. Purpose and Applicability. (a) The purpose of this Exhibit is to provide a
description of Part 504 of NYSERDA'’s regulations, which consists of NYSERDA’s
policy for making payment promptly on amounts properly due and owing by NYSERDA
under this Agreement. The section numbers used in this document correspond to the
section numbers appearing in Part 504 of the regulations.?

(b) This Exhibit applies generally to payments due and o by the NYSERDA
to the Contractor pursuant to this Agreement. However, this
Payments due and owing when NYSERDA is exercising a
the Payment, or if a State or Federal law, rule or regulation spe

otherwise.

504.2. Definitions. Capitalized terms not oth ibit shall
have the same meaning as set forth earlier i n to said terms,
the following terms shall have the followj xt shall indicate

(@) “Date of Payment” mea
from its statutory fiscal agent, the
Payment.

mich NYSERDA requisitions a check
axation and Finance, to make a

(b) “Designated Pa
located at 17 Col

(c) “Payme 3 operly due and owing to Contractor pursuant to
Article 1V, Exhibit

occur, in ac e with the provisions of Sections 504.3 through 504.5 of this Exhibit,
in order for NYSERDA not to be liable for interest pursuant to Section 504.6.

(F) “Proper Invoice” means a written request for Payment that is submitted by a
Contractor setting forth the description, price or cost, and quantity of goods, property or
services delivered or rendered, in such form, and supported by such other substantiating

2 This is only a summary; the full text of Part 504 can be accessed at: http://www.nyserda.ny.gov
/About/New-Y ork-State-Regulations.aspx
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documentation, as NYSERDA may reasonably require, including but not limited to any
requirements set forth in Exhibits A or B to this Agreement; and addressed to
NYSERDA'’s Controller, marked “Attention: Accounts Payable,” at the Designated
Payment Office.

(9)(1) “Receipt of an Invoice” means:
(i) if the Payment is one for which an invoice is required, the later of:

(@) the date on which a Proper Invoice is act received in the

Designated Payment Office during normal busine

has actually received all the purchased goods, pro
by a Proper Invoice previously received in the Desi
Office.

(i) if the Agreement provide
date or at a predetermined interval g o I ritten invoice the
30th calendar day, excluding lega
predetermined.

or less than the required goods,
ered, even though the Contractor has
invoiced NYSERDA for the p completed or delivered, NYSERDA will
not be in Receipt i ied minimum amount of the systems,
goods, property or completed or delivered.

ion by NYSERDA of a payment due a Contractor
amount of an unpaid legally enforceable debt owed by the

NYSERDA ount properly due and owing under this Agreement shall be no later
than thirty (30) calendar days, excluding legal holidays, after Receipt of a Proper Invoice.

504.4. Payment Procedures.

(a) Unless otherwise specified in this Agreement, a Proper Invoice submitted by
the Contractor to the Designated Payment Office shall be required to initiate payment
for goods, property or services. As soon as any invoice is received in the Designated
Payment Office during normal business hours, such invoice shall be date-stamped. The
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invoice shall then promptly be reviewed by NYSERDA.

(b) NYSERDA shall notify the Contractor within fifteen (15) calendar days after
Receipt of an Invoice of:

1) any defects in the delivered goods, property or services;
(@) any defects in the invoice; or

(3) suspected improprieties of any kind.

(©) The existence of any defects or suspected impr i revent the
commencement of the time period specified in Section 504. i defects or
improprieties are corrected or otherwise resolved.

(d) If NYSERDA fails to notify a Contr y within
the fifteen (15) calendar day period specified in sub n, the sole
effect shall be that the number of days allowg
number of days between the 15th day ang [ i transmitted to

the Contractor. If NYSERDA fails to |

correction or resolution impropriety, NYSERDA shall make
Payment, consistent with a solution and the provisions of this
Exhibit.

provides Payment will be made on a specific date or at a

| without having to submit a written invoice, if any
documentatin, s rting data, performance verification, or notice specifically
required by eement or other State or Federal mandate has not been submitted to
NYSERDA on a timely basis, then the Payment Due Date shall be extended by the
number of calendar days from the date by which all such matter was to be submitted to
NYSERDA and the date when NYSERDA has actually received such matter.

(b) If an inspection or testing period, performance verification, audit or other
review or documentation independent of the Contractor is specifically required by this
Agreement or by other State or Federal mandate, whether to be performed by or on
behalf of NYSERDA or another entity, or is specifically permitted by this Agreement or
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by other State or Federal provision and NYSERDA or other entity with the right to do
so elects to have such activity or documentation undertaken, then the Payment Due Date
shall be extended by the number of calendar days from the date of Receipt of an Invoice
to the date when any such activity or documentation has been completed, NYSERDA
has actually received the results of such activity or documentation conducted by another
entity, and any deficiencies identified or issues raised as a result of such activity or
documentation have been corrected or otherwise resolved.

(c) If aninvoice must be examined by a State or Federal agency, or by another

Due Date shall be extended by the number of calendar days fro date of Receipt of
an Invoice to the date when the State or Federal agency, or 0
the Contract, has completed the inspection, advised NYSER
inspection, and any deficiencies identified or issues raised as a
have been corrected or otherwise resolved.

Payment Due Date shall be extended by
Receipt of an Invoice to the date when

504.6. Interest Eligibility arg ‘
Payment, NYSERDA shall pay inte actor on the Payment when such

interest computed as provigded herein gre than ten dollars ($10.00).
Interest shall be compute : in effect on the Date of Payment
as set by the New York StaWg3 i corporate taxes pursuant to Section

a Payment shall be computed for the period

504.7. Sour ) ayinterest. Any interest payable by NYSERDA
i from the same accounts, funds, or appropriations

of Prompt Payment Policy Statement into Contracts. The

it shall apply to all Payments as they become due and owing

nd conditions of this Agreement, notwithstanding that

sequently amend its Prompt Payment Policy by further rulemaking.

pursuant toghe te
NYSERDA

504.9. Notice of Objection. Contractor may object to any action taken by
NYSERDA pursuant to this Exhibit that prevents the commencement of the time in
which interest will be paid by submitting a written notice of objection to NYSERDA.
Such notice shall be signed and dated and concisely and clearly set forth the basis for
the objection and be addressed to the Vice President, New York State Energy Research
and Development Authority, at the notice address set forth in Exhibit B to this
Agreement. The Vice President of NYSERDA, or his or her designee, shall review the
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objection for purposes of affirming or modifying NYSERDA's action. Within fifteen
(15) working days of the receipt of the objection, the Vice President, or his or her
designee, shall notify the Contractor either that NYSERDA"s action is affirmed or that it
is modified or that, due to the complexity of the issue, additional time is needed to
conduct the review; provided, however, in no event shall the extended review period
exceed thirty (30) working days.

504.10. Judicial Review. Any determination made by NYSERDA pursuant to
this Exhibit that prevents the commencement of the time in which interest will be paid is
subject to judicial review in a proceeding pursuant to Article 78 of i Civil Practice

(a) Notwithstanding any other law to the cont ERDA to
make an interest payment to a Contractor p
beyond the date of a notice of intention tgQ Ice of a claim, or

the date commencing a legal action for . whichever occurs
first.

(b) With respect to the court
subdivision (a) of this sectjon, any in
date specified therein pu
Law Section 2880 shall be
shall be paid as di
available for tha

egal processes referred to in
(N@incurred by NYSERDA after the
other than Public Authorities
d by such separate provision of law,
Il be paid from any source of funds
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